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CHURCH ELECTORAL ROLLS AND DATA PROTECTION

It has come to our attention that there may be some uncertainty regarding the legal bases under the data protection legislation for the processing of personal data included in the church electoral roll in accordance with the requirements of the Church Representation Rules (‘the CRRs’), with some PCCs attempting to rely on consent in order to process such data.  We therefore thought that it would be helpful to write to you in order to clarify the position as we understand it.
In our view it is not necessary to amend the relevant forms under the CRRs or to rely on consent from data subjects to the processing of the data about them included in the church electoral roll.
Rather, in our view the legal basis for processing church electoral roll data under Article 6 of the General Data Protection Regulation (‘GDPR’) can be found in Article 6(1)(c), which provides a legal basis for processing where it “is necessary for compliance with a legal obligation to which the controller is subject”- as it is here, where the processing is required by law because the CRRs have statutory force and impose legal obligations in that respect.
That is not, however, the only matter to be considered:  as the personal data on the church electoral roll reveals a person’s religious belief, it will represent ‘special category’ personal data, (i.e. what was formerly sensitive personal data) with the consequence that, in addition to meeting the Article 6 condition set out above, it is also necessary to satisfy one of the conditions of processing set out in Article 9 GDPR.  Because the processing is a legitimate activity of a not-for-profit religious body, i.e. the Church of England, and only relates to members, former members or those in regular contact with the Church in connection with its purposes, we can rely on Article 9(2)(d) GDPR.
A difficulty arises, however, with the inspection and publication of the church electoral roll  because of the requirement at the end of Article 9(2)(d) that prohibits personal data being disclosed outside the religious body without the consent of the data subject:  if a church electoral roll is published by being displayed at the church on a notice board etc., or on a parish website, the data it contains will potentially be disclosed outside the Church of England.
Nevertheless, we consider that it is possible to rely on another legal basis in order to publish the roll, namely that the “processing relates to personal data which are manifestly made public by the data subject” (Article 9(2)(e)).  This is because where an individual applies to have his or her name enrolled on a church electoral roll, the automatic legal consequence of which is that certain data about that individual will be published, that individual is, by submitting his or her application form, manifestly making public that data.
There are not yet any decided cases on Article 9(2)(e), and the Information Commissioner’s Office (ICO) has not yet issued any guidance in relation to this provision.  Nevertheless, our conclusion is based on case law that considered substantially similar wording in Article 8(2)(e) of the Data Protection Directive (95/46/EC) and condition 5 in Schedule 3 of the Data Protection Act 1998,which concluded in essence that if a person takes an action, the consequence of which is that information relating to that action will become public, that person is deliberately making that information public.
We hope that this explanation of our understanding of the position will be of help to you.  However, in order to assist parishes a guidance note has recently been published on the Parish Resources website setting out the position in more detail and providing a privacy notice in relation to the processing of personal data in connection with the electoral roll.  (The privacy notice can be published on the parish website and be given to those who receive an application form.)  Both the guidance and the privacy notice can be accessed here:
https://www.parishresources.org.uk/gdpr/ .

We hope that this letter and the guidance on the Parish Resources website go some way to clarifying the position.  Should you have any queries, however, please contact the NCIs Data Protection Officer Madi McAllister (on 020 7898 1019) or Stephen York in the Legal Office (on 020 7898 1703).
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